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PER CURI AM

Varden M Grandi son appeals from the judgnent of the
district court convicting him following a guilty plea, of driving
as an habitual offender in violation of Va. Code Ann. § 46.2-357
(Mchie 2000), as assimlated by 18 U S.C. 88 7, 13 (2000), and
sentencing himto forty-eight nonths inprisonnent. Fi ndi ng no
error, we affirm

First, we note the Covernnment has noved to dismss
Grandi son’ s appeal on the basis of the waiver of appellate rights
contained in its plea agreenent with G andi son. Qur review of the
pl ea agreenent di scl oses that G andi son “knowi ngly wai ves t he ri ght
to appeal any sentence.” (J.A at 34). Because the plea agreenent
precl udes Grandi son only from appealing his sentence, and not his
convi ction, and because the claimhe seeks toraise relates only to
his conviction, we deny the Governnent’s notion.

Turning to the nmerits of Grandison’s appeal, he clains
the district court erred in accepting the Governnent’s factua
basis for his plea. Because G andison failed to raise this claim

before the district court, we review for plain error. See United

States v. Qano, 507 U S. 725, 732-34 (1993).

A know ng, voluntary, and intelligent guilty plea
“conclusively establishes the elements of the offense and the
material facts necessary to support the conviction,” and

furthernore “constitutes a waiver of all nonjurisdictional



defects.” United States v. WIIlis, 992 F.2d 489, 490 (4th Gr.

1993). However, Grandison can raise on direct appeal the failure
of the district court to develop on the record a factual basis for
a plea as required by Rule 11(f) of the Federal Rules of Crim nal

Pr ocedur e. See United States v. Mtchell, 104 F.3d 649, 652 n.2

(4th Gir. 1997).

We conclude the district court adequately devel oped a
factual record to support G andison’s plea. The record clearly
reflects that G andi son operated a notor vehicle on a highway after
havi ng been declared an habitual offender. Al t hough Grandi son

relies on a recent decision of this court, see United States v.

Smith, 395 F.3d 516 (4th G r. 2005), for the proposition that the
roadway was not open to the public, we find Smth distinguishable.
Unlike Smith, there is no evidence in the record suggesting that
t he hi ghway Grandi son was driving on was closed to the public. See

also United States v. Adans, 426 F.3d 730 (4th G r. 2005). 1In the

absence of such evidence, we cannot conclude that the district
court committed plain error in accepting G andison s plea.
Accordingly, we affirm Gandison’ s conviction. ']
di spense wi th oral argunment because the facts and | egal contentions
are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.
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